N THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

UNI TED STATES OF AMERI CA

V. : CRI M NAL NO. 02-656-03

FRANK CHI NA

GOVERNMENT' S SENTENCI NG VEMORANDUM

The United States of Anmerica, by its attorneys,
Patrick L. Meehan, United States Attorney for the Eastern
District of Pennsylvania, and Anthony J. Worek, Assistant
United States Attorney for the District, hereby files a

sent enci ng nmenorandumin the above captioned case.

l. | NTRODUCTI1 ON

A federal grand jury returned an indictnment on
Oct ober 8, 2002, charging Frank China with conspiracy to
possess with intent to distribute 500 granms or nore of
cocaine, in violation of Title 21, United States Code,
Section 846, and two counts of interference with interstate
conmerce by robbery, in violation of Title 18, United States
Code, Section 1951. These charges arose out of the theft of

drug noney and approxi mately one kil ogram of cocai ne by the



def endant and his co-defendants. After a jury trial, on

July 2, 2003, the defendant was convicted of all charges.

1. FEACTUAL SUMVARY

Deon Steave testified that he received a tel ephone
call, approximately in June 2000, froma nmal e whom he had
previously net in prison, Terrence Perkins, a/k/a "Bones."
Perki ns stated that he had "hydro" (hydroponic) marijuana
for sale at $5,000 per pound, and Steave agreed to purchase
four pounds of it.

On June 27, 2000, Steave traveled to the
Phi | adel phia area with a friend, Brynda Pope, and carried
with himapproximtely $10,000 in United States currency,
whi ch he placed in a purple Crown Royal bag in the trunk of
their rental vehicle. He intended to use this noney to
purchase the marijuana.

On June 28, 2000, co-defendant Perkins picked up
Steave at the Adans Mark Hotel, and they rode around in
Perkins’ vehicle in Philadel phia, |ooking for a drug source,
with negative results. During the course of the day, Steave

gave the bag with the noney to Perkins at |east one tinme in



an effort to buy the drugs. After several hours, Steave
decided to go hone, and, in the afternoon, Perkins took
Steave to the King of Prussia Mall, where Brynda Pope was
waiting with the rental car. Wen Steave exited Perkins’
vehi cl e, they shook hands, and Steave noticed a nmarked state
police car parked several rows away from Steave’'s vehicle.
Steave entered his rental vehicle and Pope drove out of the
parking lot and attenpted to enter onto Interstate 76, near
the toll booth for the Pennsylvania Turnpike. A state
police car followed Steave and Pope, put on his energency
lights, and pulled them over on the shoul der of the road.

Tr ooper Frank Chi na approached the vehicle, asked Steave and
Pope for their drivers' licenses and the vehicle
registration, and returned to the state police car. China
returned to the rental car shortly thereafter and got Steave
out of the car. Steave was handcuffed and put in the back
of the state police car. China returned to the rental car,
renoved the keys, quickly searched the inside of the car,
and recovered the bag of nobney, which Steave believed had
been in the glove conpartnent. China returned to the state

police car and asked Steave what he was doing with the



noney. Steave told China that he was considering purchasing
real estate. After further discussion, China said that he
was going to consider this as a pass. China said that if he
was a white cop, Steave would be going to jail. He also
told Steave that another trooper was waiting down the road

I f Steave did anything wong. China returned to the rental
car and gave a piece of paper to Brynda Pope. Steave |ater

| earned that this paper was a Form DL- 640 confiscation slip
made out for the confiscation of an unknown anount of noney
and signed with the nane "Trooper Robert MIller."? China
took Steave out of the state police car, renoved the
handcuffs, and released him Steave returned to the rental
car, and China sped off in the state police car. After they
started driving, Steave called Perkins on the tel ephone and
tol d hi mwhat happened.? Brenda Pope | ater gave Steave the

confiscation slip.

' Awitness fromthe Pennsylvania State Police
testified that PSP records do not show that this noney was
ever turned in to the custody of the PSP.

2 Toll records showed a call to Perkins' phone at 5:04
p. m



In July 2000, Steave approached a PSP trooper,
Janmes Boyd, whom he knew in the Pittsburgh area and asked
about the $10,000 that had been seized fromhim Steave
gave Boyd the DL-640 confiscation slip and the trooper
agreed to investigate the situation. The trooper forwarded
the information to his supervisors, who in turn forwarded it
to the PSP Internal Affairs Division (IAD), which initiated
an investigation.

A witness fromthe Pennsylvania State Police
testified that a review of the duty roster for PSP Troop K
Patrol Unit for June 28, 2000 reveal ed that Trooper China
wor ked a schedul ed shift from3:00 ppm to 11:00 p.m in a
mar ked patrol unit. A review of China's nobile unit |og for
that date indicated that he only responded to one incident,
KO1- 1089669, a "collision-gone on arrival," at SA 76 E/B
mar ker 330.7, from4:32 p.m to 4:39 p.m Furthernore, an
of f-l1ine search of the PSP CLEAN system reveal ed that
soneone conducted a query/investigation of Steave's vehicle
using a conmputer termnal at Troop K at approximately 4:04
p.m on June 28, 2000. In addition, lab tests were

conducted by the PSP Bureau of Forensic Services, Harrisburg



Regi onal Laboratory, on the PSP DL-640 confiscation slip for
t he noney seized from Steave by the trooper on June 28,
2000. After examining the slip given to Brynda Pope by the
trooper, the lab raised the inpression "FRA O CH NA" from
the officer's nanme bl ock and "7106" fromthe badge nunber
bl ock. Witing sanples obtained fromvarious PSP reports
prepared by Trooper China reveal ed that he consistently
prints his nane as "TPR FRANK O CHINA." I n addition,
Chi na’s PSP badge nunber is 7106.

Brynda Pope testified that, on June 27, 2000, she
acconpani ed Deon Steave on a trip fromPittsburgh to
Phi | adel phi a, Pennsylvania. Pope cane to Phil adel phia to do
some shopping and to get away fromthe Pittsburgh area for
awhile. Once in Philadel phia, a friend of Steave's |ed them
to the Adans Mark Hotel. The next day, she went shopping,
taking the rental car, and assuned that Steave net up with
his friend. Later that day, Pope and Steave agreed to neet
at the King of Prussia nmall to plan their trip back to
Pittsburgh. Wen she net Steave at the mall, he was with
the sane friend fromthe day before (Perkins). Steave got

into their rental car, and they started off towards the



Pennsyl vani a Turnpi ke. Al though she had not commtted any
traffic violations, Pope noticed that she was being foll owed
by a state trooper, who eventually pulled themover. She
first noticed this state trooper as she was exiting the mal
parking lot. China cane up to the car, asked for
i dentification, and said that he wanted to check the car.
After checking Pope’s identification, he took Steave’'s
i dentification and went back to the patrol car. Soon
thereafter, he placed Steave in the back of the patrol car.
Pope gave hi mperm ssion to search the vehicle since she had
no stol en goods, but was uncl ear about when this search took
pl ace. Wile China took Steave back to the patrol car, Pope
took the Crown Royal bag of noney out of the glove
conpartnent and placed it on the passenger seat. \Wen China
saw the bag, he | ooked into the bag and then went back to
the patrol car. He let Steave go, after giving her a piece
of paper saying that an unknown anount of noney had been
taken. He told themto | eave and that soneone woul d be
wat ching themall the way down the road.

Terrence Perkins admtted that he met Frank China

i n approxi mately May 2000 through a friend, Robert Johnson.



Perkins net Deon Steave in state prison. After they both
got out of prison, Steave called Perkins and asked if
Perki ns knew a way that Steave could buy sonme dope. Perkins
told Steave to cone to Philadel phia, and Steave agreed to do
so. Steave arrived in Philadelphia with a girlfriend and
they all net near Broad and Vine in Philadel phia in June
2000. Perkins said that, after running around all day
waiting for the supplier to bring the heroin, he and Johnson
decided to use China to take the noney. Perkins realized
that he had to get Steave on a state highway and wait until
China cane on duty at 2:00 p.m They drove to the King of
Prussia Mall, and once at the mall, he observed Frank China
in the parking lot, in his marked state police car. Perkins
| eft, and about an hour |ater, he net Johnson at Johnson’s
not her’ s house on M chener Avenue, and he got approxi mately
$6500- 7000 of the noney taken from Steave. The nopney was
still in the purple Cown Royal bag. Just after Steave was
st opped, Steave called himand told Perkins that a state
trooper had stopped himand ripped himoff.

Perkins also stated that, between July 2000 and

Sept enber 2000, he told a guy, identified here as T.B., that



sonmeone wanted to buy three kilograns of cocaine. Perkins
and Johnson had tal ked about the situation and agreed to rip
off T.B. T.B., however, could only conme up with one

kil ogram of cocaine. Perkins told T.B. that the buyer
wanted to neet on City Line Avenue. Wen Perkins and T.B.
drove toward City Line Avenue, China, who was waiting in the
gas station at Fox Street and Roosevelt Boulevard in his
Pennsyl vania State Police car, followed behind them and
eventually pulled themover at the Gty Line exit. China
cane up to the car, asked for T.B.’s |icense and
registration, and then told T.B. that he knew he was on
parole. China later told Perkins, that after T.B. got out
of the car, he told China that there was a kil o of cocaine
in the car and it belonged to Perkins. China then got
Perkins out of the car, handcuffed Perkins, and put himin
the back of the state police car. China then retrieved the
cocai ne, packaged in a blue Gap bag, said something to T.B.
and left with Perkins. They drove through the State Police
Bel nont barracks parking | ot, and eventually nmade their way
to a parking lot near a soccer field on School house Lane,

where Rob Johnson was waiting. China took the handcuffs off



Per ki ns, and Perkins and Johnson |left with the cocaine.
Johnson and Perkins split the cocaine in half and Johnson
said that he would pay China fromhis half.

Frank China testified at trial and admtted
st oppi ng Deon Steave, Brynda Pope, and T.B. while on duty as
a Pennsylvania State Trooper, but he deni ed taking any noney

or drugs fromthem

1. MAXI MUM SENTENCE

The maxi mum sentence for a violation of Title 21,
United States Code, Section 846, conspiracy to possess with
intent to distribute over 500 grans of cocaine, is not |ess
than 5 years to not nore than 40 years inprisonnment, a four
year term of supervised release to a possible lifetinme of
supervi sed rel ease, a fine of $2,000,000, and a speci al
assessnent of $100.

The maxi mum sentence for each violation of Title
18, United States Code, Section 1951, interference with
i nterstate conmerce by robbery, is 20 years inprisonnent, a
three year period of supervised rel ease, a $250, 000 fi ne,

and a $100 speci al assessnent.
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The total maxi num sentence is thus not less than 5

years to not nore than 80 years inprisonnent, a four year
term of supervised release to a possible lifetinme of
supervi sed rel ease, a fine of $2,500,000, and a speci al

assessnment of $300.

I V. SENTENCI NG GUI DELI NES

The defendant's sentencing guideline range, as
conputed in the Presentence Investigative Report (PSI),
based upon a total offense |level of 31 and a crim nal
hi story category of I, is 108 to 135 nonths inprisonnent.
Both the governnent and the defense have filed objections to

t he PSI.

V. DEFENSE OBJECTI ONS

a. The defendant first objects to a two | evel
i ncrease, at 24, for abuse of trust, pursuant to Section
3B1.3 of the Sentencing CGuidelines. The defendant argues
that his status as an active Pennsylvania State Trooper did

not facilitate the charges in Count One, which charged

11



possession with intent to distribute 500 grans or nore of
cocai ne.?

The defendant sinply is wong. The basis of this
charge, conspiracy to possess with the intent to deliver, as
it relates to Frank China, is the seizure and possessi on of
the kil ogram of cocaine fromT.B. near City Line Avenue, by
China, while he was enployed as a state trooper. It is only
through utilizing his status and authority as a state
trooper that China is able to stop T.B.’s car and get himto
“voluntarily” give up the kil ogramof cocaine that is the
subject of this count. Because China “abused a position of
public or private trust . . . in a manner that significantly
facilitated the comm ssion or conceal nent of the offense,”

U S.S.G 83B1.3, the two level adjustnment is appropriate.?

' Specifically, the defendant argues that China's
position did not facilitate the delivery of controlled
subst ances. Count One does not charge delivery of
control |l ed substances, but rather charges possession with
the intent to deliver over 500 grans of cocaine. This
charge is established once China, using his status as a
state trooper, inproperly seizes the kil ogram of cocaine
fromT.B. and intends to deliver it to soneone else, in this
case, Rob Johnson.

2 To suggest that China's abuse of his position as a

state trooper had nothing to do with this seizure of the
kil ogram of cocaine is to argue that a private citizen would

12



See United States v. Sierra, 188 F.3d 798, 802-03 (7" Gr

1999) (pol i ceman abused his position of trust when he used
badge to facilitate entry into store that he robbed); United

States v. Parker, 25 F.3d 442, 450 (7" Cir. 1994)(state

trooper used position to facilitate robberies).

b. The defendant next objects to a two | evel
I ncrease, at 928, for physical restraint of the victim The
def endant argues that because “it is inherent in the robbery
count that he acted ‘under color of state law, ’'” China had
the authority to stop and detain any crimnal suspect within
the scope of his duties.

The defendant is wong. Under Section
2B3. 1(b)(4)(B), if any person was physically restrained to
facilitate conmm ssion of the offense, an increase of two
| evel s is appropriate. The term*“physically restrained” is
defined as neaning the forcible restraint of the victimsuch
as being tied, bound or |ocked up. U S S. G 81B1.1,

coment. (n.1(h)). In this case, China renpoved Deon Steave

have been able to sonehow stop T.B.’s car and take a
kil ogram of cocaine fromT.B.’'s possession without T.B.’'s
conpl ai nt.

13



from Brynda Pope’s car, handcuffed him and placed himin
the back of the state police car. China then conducted his
search of Brynda Pope’s car, eventually found the Crown
Royal bag containing Steave' s noney, and stole the noney and
bag. China s actions of restraining Steave and keeping him
in the state police car clearly facilitated the theft of
Steave’s noney from Pope’s car. It avoided any conpl aints
from Steave and all owed China to suggest to Steave that he
was giving hima break by taking the handcuffs off and
allowing himto continue his trip. As such, his actions
nmerit the two | evel adjustnent under Section

2B3. 1(b) (4)(B).3

c. The defendant next argues that, at Y 24 and

30, a two level increase pursuant to U S.S.G 83B1.3 is

3 The defendant is confused in arguing that “it was
I nherent in the robbery count that he acted ‘under col or of
state law.”” No such language is included in the definition

of robbery found in 18 U.S.C. § 1951(b)(1). Such “col or of
| aw’ | anguage is found in the definition of extortion.
However, in this case, China was charged with interference
Wwth interstate commerce by robbery, not interference wth
interstate commerce by extortion under color of official
right. The defendant’s efforts to read the phrase “under
color of official right” into the robbery definition are
meritless.

14



| nappropri ate because it is double counting. The defendant
again asserts that “M. China was indicted with robbery,
with the claimthat he stole from another while acting under
color of state law.” As argued above, see fn.3, supra, the
def endant was not charged with robbery under color of state
|l aw. No such crinme exists under 18 U. S.C. § 1951. The

def endant was sinply charged and convi cted of Hobbs Act
robbery, defined as unlawfully obstructing, delaying and
affecting comrerce, and the novenent of articles and
comodi ties in comerce, by robbery, in that the defendant
did unlawful ly take and obtain property and things of val ue
from anot her, against his wll, by neans of actual and

t hreatened force, violence, and fear of injury, inmediate
and future, to person and property. Because violations of
18 U.S.C. 8 1951 are cal cul ated under Sentencing Guidelines
Section 2B3.1, a section that does not include an abuse of
trust adjustnent in its base offense | evel or specific

of fense characteristics, the two | evel adjustnents under
Section 3B1.3 are appropriate. Any effort by the defendant

at this stage to change the indictnent is fruitless.

15



Furthernore, it is beyond argunent that in
stealing a kil ogramof cocaine and cash fromtwo separate
victins, while on duty as a state police trooper, that the
def endant “abused a position of public or private trust

in a manner that significantly facilitated the
comm ssion or conceal ment of the offense.” H's position
allowed himto stop the victins, keep police away fromthe
scene, * and avoid investigation of the events for weeks or
years after their occurrence.®> The two |evel adjustnent at
Counts Nine and Ten i s appropriate.

Lastly, because of the error of the defendant’s
argunents above, no adjusted cal cul ati ons are necessary

under 8§ 3D1. 4.

* Testinony at trial indicated that China was able to

wave off a Phil adel phia police officer who stopped near the
City Line exit while China was in the process of stealing
t he kil ogram of cocai ne.

> It wasn’'t until sonetine after the seizure of the

noney that Deon Steave approached Trooper Boyd in Pittsburgh
and asked hi m about what happened to his noney. In the case
of the stolen kilogram of cocaine, it was not until years

| ater that an investigation of this event occurred.

16



V. GOVERNMENT OBJECTI ON TO PSI

The governnent believes that, at {18, defendant
Chi na should receive a two | evel increase under Section
3C1.1, for perjury at trial. China s explanations of his
reasons for being at the King of Prussia nmall, for stopping
Deon Steave and Brynda Pope, and for giving thema DL-640
containing a fictitious state trooper’s nane were incredible
and rejected by the jury. Likewse, his testinony that he
stopped Steave and “T.B.” but did not take noney or drugs
fromthemwas rejected by the jury, as evidenced by its
verdi ct.

The governnent submts that the two | evel increase
is appropriate for perjury in this case, because, the
def endant gave fal se testinony, concerning a materi al
matter, with the willful intent to provide false testinony.

See United States v. Dunnigan, 507 U. S. 87, 94 (1993).

Frank China testified that he stopped T.B. and
Terrence Perkins because of expired inspection and em ssions
stickers (Notes of Testinony (N T.), 6/30/03, at 5).
Al though claimng to snell the faint odor of marijuana in

the car, he stated that he believed the nens’ story that

17



they had earlier snoked marijuana and had no nore in the car
(N.T. at 6). He decided to give thema break that day and
let themgo (N.T. at 7-8). He denied taking any drugs from
their car (N.T. at 8).

China then clainmed that he began hearing runors in
t he nei ghborhood that he had stolen drugs fromthe nmen (N T.
at 9). He confronted Perkins about these runors (N. T. at
11), and testified that Perkins told himthat he nmade up
these runors to cover up his loss of a kilo of cocaine (N T.
at 11). China then testified that Perkins told himthat if
he did him (Perkins) a favor, he (Perkins) would clear
China's nanme on the street (N.T. at 12).

I ncredi bly, based upon these “facts,”, China
testified that he nonethel ess agreed to stop a car for
Perki ns and make sure that the occupant had no guns in order
to clear his (China's) nane (N.T. at 12). About two to
three weeks | ater, China said that he stopped the Deon

St eave car® searched it, and gave Brynda Pope a DL-640 with

® China said that, although he was supposedly checking
this car out to see if the occupant had a gun, he did not
ask for backup (N.T. at 41) and never notified his
supervi sors about his plan of action or of the runors about
hinmself (N.T. at 30; 42). Furthernore, he clains that he

18



t he nanme Robert MIler on it, because he didn't want his
name to be involved in anything else. He denied know ng how
the notation that an unknown anount of noney had been seized
got onto the DL-640 (N. T. 20-21).°

China also testified that when he gave the
statenents to Trooper Lenoir at the tine of his arrest, he

was “in shock” (N.T. at 26). This explanation was used to
try and explain away the inconsistencies of originally
telling Lenoir (a) that he saw the nale at the King of
Prussia mall but did not approach him and (b) that he
finally did approach the male but did not know if he gave
hima DL-640 (N.T. at 28).

Under Section 3Cl.1, comment. (n.2), in applying
this provision in respect to alleged false testinony or

statenents by the defendant, the court should be cogni zant

that inaccurate testinony or statenents sonetines result

did these things for Terrence Perkins, although he did not
really know who Perkins was, and he did not run Perkins’
crimnal record (N.T. at 51).

" China said that he used the DL-640 so that he woul d
have a record of Brynda Pope’s nane (N.T. at 37), but did
not wite her a ticket because he cut her a break that day
(N.T. 43).
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from confusion, mstake, or faulty nenory and, thus, not all
| naccurate testinony or statenents necessarily reflect a
willful attenpt to obstruct justice.

In this case, however, it is clear that defendant
China's testinony was not the result of confusion, mn stake,
or faulty nmenory. His testinony did not confuse or forget
small or insignificant details; instead he |lied about the
key issues in this case.

The governnent therefore respectfully submts that
a two level increase is appropriate at Y 18, 25, 31 and 37.
Wth the addition of these two |evels for obstruction, the
def endant’ s sentencing range, based upon a total offense
| evel of 33 and a crimnal history category of |, is 135 to

168 nont hs i npri sonnent .8

VI, SENTENCI NG RECOMVENDATI ON

The governnent submits that a substantial sentence

of inprisonnent is called for in this case. The defendant,

® The adjusted offense | evel for Count One, at 139, is
30. The adjusted offense | evel for Count Nine, at 40, is
26. The adjusted offense |evel for Count Ten, at 41, is
24. The conbi ned adjusted offense level is 33.
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sworn to uphold the laws of the Commopnweal t h of

Pennsyl vani a, instead chose to break them by robbing others
of nmoney and a kilogram of cocaine. His notivation in this
case is unclear. He had the benefit of a good education and
a secure well-paying job but chose to throw them away. As
sad as that fact is for the defendant and his famly, it

al so inpacts on the citizens of this Commonwealth. Hi's
violation of his oath as a Pennsylvania State Trooper adds
to the serious nature of his crinmes. Qur society requires a
trust between the police and the individuals that they
serve. China' s actions clearly negatively inpact on that
trust. This court nust neke it clear, by the sentence

i nposed, that any crines commtted by the people entrusted

with the very enforcenent of our laws, will result in
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| mpri sonnent, not only as a sentence of punishnment for the
of fender, but hopefully to deter any others simlarly

tenpted to violate their oaths.

Respectful ly subm tted,

PATRI CK L. MEEHAN
United States Attorney

M CHAEL A. SCHWARTZ
Assi stant United States Attorney
Chi ef, Corruption

ANTHONY J. WZOREK
Assi stant United States Attorney
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CERTI FI CATI ON

| certify that this docunent has been
el ectronically filed and is avail able for view ng and
downl oading fromthe ECF system |In addition, a true and
correct copy of the governnment’s sentenci ng nmenorandum has
been sent by facsimle to:
Richard J. Guliani, Esq.
235 South 8'™" Street

Washi ngt on West Bui |l di ng
Phi | adel phia, PA 19106

ANTHONY J. WZOREK

Assistant United States Attorney
United States Attorney’s Ofice
615 Chestnut Street; Suite 1250
Phi | adel phia, PA 19106-4476
(215) 861-8469
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